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Honorable George H. Shappard
Coapiroller of Public Accounts
Austln, Tezas

pear Sir: * opinion No. 0-2589

ice talis due on proypd
byN\gurvivorship in

Thiz is in angwer to tueat for an opinion
on the liabllity of th: DY £e Morrow for State
part as follows;:

"ﬂarry - s 0n thoMZ2 day of

xhepited this list of
fother in 1932, who was a rese
t2 of Pennsylvcnia, In due
e\\ad inNtho)proper manner tho stock cer-
at;’ werd roourned to the varicus corpor-
- 1,suad them «nd cortirioates

oW anﬁ'Ghr; ude I+ liorTOw as joint tenants.
+ ulth right oo survivorship, and not &s tepanis
in corxucn."

ve are furthaor adviced that Harry . liorrow and Gartrude Y,
Yorrow wera husband ond wife durin; all of the tims 1lnvolveg,
end thet no cozsideration was pald to i'r, Morrow or anyone
¢lze for having the stock re-issuad ic him and hisg wife as
Joint tenants,
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Honorable Georgs E. Sheprard, Page 2,
Ybur gueation 1s what part of this stock, if any,

is subject t¢ the State inheritance tax by virtue or ¥r,
Lorrowts death.

When this stoock was inhsFited by ¥r. Harry E. Mor-

ww $roz his father in 1932 it bscame his separate property,
and his wife had no interest in it et that tima., Artiocle
4613 of the Ravised Civil Statutea of Toxas; Townsend v,
chaillett. (Civ. App. ) 45 S. W. 2nd 354. : ‘

e i 34
o ttiem et < s e - T e el

Eis aet of having ths stook re~issued to him and
his wife as jJoint tenants appears to have boen purely volun- ,
tary on his part and we understand that he received no con-
gideggtj_gg_ Yhatever intersat Mrz, Certrude Y., Yorrow re- !
ceived in the stock was a gift from.ur. Yor rav. One spouse - i
bas the power and authority in Texas to give his or her sep- g B
arata property, or an interost therein, to the othexr epouse. : =¥

‘uo s PD. 179"186.

Let us now look at the nature of "joint tenancies.®

'e Tind a definition of joint tenancy in 14 Amerloan Juris»
riieng 78 as Tollowa:

m'd

L e remee e e

. "An estate in jolat tenanoy is one held dy
two or rore porsons Jolintly, with equal rights 1
to shars in its enjoymeat during their lives, i
and having as its distinguishing Tfeature the 1
right of survivorship or Jus accrescendi, by vire , B
turs of which the entire estate, upon the death -
of any or the Joint tenaats, goes to the survi- '
vor3i, and 80 on to the last survivor, who takes
an estate of inheritance free and exex vt from
all charges made by his deoccased cotenants, « "

By virtue of the holding of the Court of Civil Ap- L
s at Heaument in the case of Chandler v, Kountze, (1939)
3. We {24) 327 (writ refused)}, it is now established that
oint tonancy can legally exist in Texas, Prior to the
¢ing in that case thore was gsome confusion as to the mean-~ .
r of Article 2520 of the Revised Civil Statutes of Texas, :
ch roadg ag Tollovisy
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nArt, 2580, (2471) (1698) (1655) Jus ace
cres endi abolicshed, .

"where two or more persons hold an estate, ,
: real, pcr"ona1 or mixed, Jjointly, and one Jolint y
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owner ¢ies before severance, his interest in said
Joint estate shall not survive to the remeining
Joint owner or jolnt owners, but shall descend

to, and be vested in, the helirs or legel represen-
tatives of aush deceased joint owner ih the same
ganper as if his intercst had been severad and
astertained, (Aot Mareh 18, 1848, p. 129; P, D.
“39; G. L.vol, s. P 129.)"

See the cases of Ross v. Armstrong, 25 Tex. Supp. 355, and
Petorson v. Kirk, 73 Tex. 384, 11 8. W. 034. However, the
Chandler v. Kountze otse held that Article 25680 put an ead
to joint tenancy and survivorshiy s a matter of law or by
operation of law, but that a joint tenancy could be oreated
in Texas Yy express oontraot, '

As we understand the facts in this case, &ll of
the parties ocontracted that Mr. and Mre. Morrow would own
this stook as jJoint tenants. The fact that they wers hus- -
band and wife would not prevent the arrangement from being
a joint tenancy. BEngelbrecht v, Engeldrecht, 323 Il1, R08,
158 K. E. 827, The nature of the property is lmmaterial
because "at ocommon law joint tenancies, with the inoident
of survivorship, obtalned as to doth real end personal prop-
erty.” Johnston v. Johnston, 173 Mo, 91, 73 5. W. %08, 81
L. R. 4. 166, 96 Am, St. BeD. 486.

It definitely appears that this arrangsment uander
which this stook was owned was & joint tenmancy. As to whether
or not it 1s subjeoct to the State inheritance tax by virtue
of ¥r. Morrow's death depends upon the construction to be
placed upon the Texes inheritance tax statutes. The statute
that designates the property and the conditicns under whish
it is subject to the State inheritance tax is Artiele 7117
of Verncn's Annotsated Revised Civil Statutes of Texas, which
rende ag follows: ,

"All property within the jurisdigtion of
thiz State, resl or persc , Gorporsate or in-
torporate, and any interest therein, including
property passing under & general power of ap-

intment exercised by the descedent by will,
oluding the proceséds of life insurance to the
extent of the amount receivadble by the executory
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or administrator as insurance under policies
taken out by the decedent upon his own life, and
to ths extent of the excess over Forty Thousand
Dolliars ($40,000) of the amount receivables by all
other beneficiaries as insurance under policles
taken out by the deocedent upon his own iife,
whaother belonging to inhabitants of this State
or to parsons who are not inhabitants, regardless
of whether such propsriy is located within or with-
out thils State, which shall passg absolutely or in
trust-by vwill or by the lawa of descent or distri-
butlon of this or any other State, or by dsed,
grant, sile, or gift made or intended to take ef-
fect in vossession or enjoyrsent aiter the dooth
ol the srantor or donor, shall upon passing to or
if'or the use oI any person, corporation, or associa-
tion, be cublscet to a tax for the benefit of the
Statets Ceneral Revenuo Fund, in accordance with
the followlng clessification. Any transfer made
by a granter, vendor, or donor, whether by deod,
grant, ssle, or gift, shall, unless shown to be
contrary, he desmed to have been mads in conton-
plation of decath and subject to tho sase tax as
asrein provided, if such transfer is nade within
w0 (2} years prior to the death o the grantor,
vendor, or donor, of & material part of his estate,
or 17 the transfer made within such period is in
the nature of a final dietrivution of proparty zand
without adeguate valuable coansideration.m (Under-
scoring ours) S

There has been no Texas appellats court decision
on this guostiion; and from our investigation we find that
there 1s greut confusion amwong the declisions in the other
states iz whlch the question of 1iabllity for inheritance
texes on joint terncncies has been passed on, It seemxs that
g majority of tho courts in other states have held that un-
Cer inheritance tax statutes that £ixX a tax on the transfer
of promerty vby willv or "by the laws of descent or distri-
puticA® thsre 1o no tax liabdbility in respect of property ace
cuired by survivorshis in case of a Joint tenanoy. 61 Cor-
pug Juris. 1649; Attorney General v, Clark, 222 Mass. 291,
110 N. E. 2098, L+ R. A. 1916 C 679; In re Leach's Zatate,
52 ra, 545, 153 Atl, 497. The reason for such holdings
¢« 1 be explained by quoting from the cage of Re lLoXKelway,
L. We Y. 15, 116 N. E. 348, Le Re A, 1817 E 1145, as fol-

-
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". o o the survivor takes, not under the
laws regulating intestate succession, but undexr
the oconveyance or lastrument by which the ten-
ancy is created.m

This theory is rmores fully explained in ths case of Wilken
v, Young, 149 Ind, 1, 41 N, B, 08, as follows:

", « « Terants of this kind are said to
hold individually and Jolintly, having one end
the stie interest, asccerulng through ons and
tha same conveyance, commencing at the saxe
time, and held by ore and the saze possession,
Upon the death of one Jjolnt terant, thers be-
ing no severance in the estate, his cntire in-
tercat is cast upon the surviver or survivors,
to ths exclusion of the lnharitance of the
sams by his heirs, The interest of ths survi-
vor in the realty is conssquently increased by
the extinguishzent of the interest of the tenant
deceased, It 1s settled in law that a jolnt
tenant may allenate or convey to & strenzer his
rart or interest in the realty, and thereby de-
feat the risght of the survivor. Tied, Real,
Prop. £ 238; 1 VWashb, Real Prop. 632, c¢l, 223
4 Keat, Coma. 460;.1 Prest. Est, 13¢; Bevins
v. Gline, 21 Ind. 40; 6 Am. & Eng. Sno, law,
B862; 11 Am. & Eng. Enc. Law, 1092; Duncan v,
Torrer, 6 Bin. 193. In the ancie nt lanzuage of
the law, joint tenants were cald to hold per ny
gt per tout, or, in plain words, tby the molety
or half and by allt; the true interpretation

"of this phrase being that these tenants wsre
seised of the eantlire realty for the purpose of
tenura and survivorship, while for the purpose
of inuediats alienation each had only a particu-
lar part or interest.

If the Texas inheritance tax statute fixed a tax
O”ly oen the transfer of prorerty "by will® oxr "by the laws
OL descent or distribution® it may be that under the theory
the above cited cases there would be no tax due in this
, c_se° but, the Texas statute alsc fixes a tax on the trense
far of groparty by "gift made or intenfed to tske effecet in
vosuesalon or enjoyrent eiter the dsGUh O the . . « 40d0I",
6nd 1% 1S OUr opinion thav by virtue of that provision onee-
half of tha value of this astock in this purticular case is

847
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subject to an inheritansce tax for the reasons herelnafter
explainsd.

As stated adbove, when this stook was first inher-
ited by Harry E. lorrow from his father it became his sep-
arate property, arnd his act whersby without any consideration
ha caused the oreatlion of a jolnt tenency in which he and
his wife were Joint tenants wasz a gift as far as the inter-

. est odbtairned by his wife was concerned. In othar words,
viatever intercat the wife, Cortrude ¥, Morrow, racoclived
waz & gift. vhat intersst 414 she recelvae at the time of
the crsation of the joint tenmncy? 0On the question of what
intersst a joint tenant has 33 Corpus Juris 909 gays:

"The shares or interssts of jolnt tenants
are presumed to bs egual, elthough the contrary
may bte shown by proof. . "

Tn the case of Greenwocd v, Bennett, (Ala.) 85 So. 159, the
court said:

"In the languagoe of the old law, the nature
of Joint tenancy 1s where the ownors hold 'par my .
¢t per tout.' That 1a to say, for the purpose of
t2nure and survivorship sach is the holder of the
whole; for the rurpvose of alienation, each has
his ovm sharo, which is presumed to be equal, § Y.
A. L. Do 245 & 311; 2 Black Comm, P. 180; vwillians,
Rezl Froperty (eth Ed.) p. 132.%

7o thiak it 1s olear that at the time of the creation of the
joint tznancy nrior to Mr, Morrowts death Lirs. }Morrow received
by sift @ cne-bal? intersst in the stock, that is she shared
ecually with her husband. She haviag coza into that helfl ine -
terast by 21Tt prior to his death, it was not subJeot to an
irnheritance taz,

Vvhat about the othor half interest, that is, the
iﬁtercst rotained by the husband when he created the joint
tenaney? Upon the death of the husband that interest de-~
scenfad to the wife. In 33 Corpua Juris 903 1t says:

*The distinct characteristic of & joint ten-~
ancy is thet, upon the death of cne of ths Jelint
terants, there bsing no severance, his interest
descends to the survivor or survivors, and at
length to the last survivor., Therefore, whenever
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a jolnt tenanoy exists, whether at common law

~or under the statutes, on the death of one of
tho Joint tenants and in the adbsence of stat-
ute otherwise, the survivors take the whole es-
tﬂ.tvﬂ, « o o

It ray be presusad that the husbzand knew that tte law was
guch that when he caused to be created the Joint terancy
with hinm and &is wilfs as joint tenants that the cne-half
irtergcst retcined by him would descend to his wife immedi-
ately uzon his death. We must rezmember that he received
no conslideration. Clearly this one-half intersst vas a
gift rzade or intended to take effect in possession or en-
Joyuent aftor the death of the , . , donor,.," Therefore,

it comes within the words of Artiole 7117 and is sublect
to the tax. ‘ ‘

The neacrs holding that we have wade here was rade
by the Surreme Court of New York in 1914 in the case of In
rg Williem 3, Dana Company, 164 N. Y. App. Div. 44, 149 N.
Y. Supp. 417 {effirred-in 214 X, Y. 710, 108 N. E. 1112).
In that coze Willien B, Dana owned some stock in a corpora=-
tion, and he had the stock re-issued to him and Jaucob Seibert,
Jr.; as Jeint tensnts, No consléderation was meié for this
change in ownership. ". . . the inducing cause cf the gift
vas services which Seibert had rendered to Williarm B. Dana
conpany « « ". Cre of the provisions of the Mew York inher-
itences law at that time provided:; ©aA tax shall be and is
hereby lorosed uron the transfer of AnY o « « PIOP2rty o o
or any Interest thersln . « . to perscns . . . ‘4. When the
transfer s of intepglble proparty, or of tengitle prorersy
withir ths 3tcte, . .. by deed, grant, bargain, sale or gift
« o o intznied to take effect In possession or enjfoyment &
or aftsr sueh decth,"  The Supreme Court of New York eald:

", . . We think that the relation of the
vartics vwas that of donor and denee, and not a
contractual relatiorn for a valuable conalderae
t4ion. : :

- ™ie do not think it is necessary to deter-
zine oxactly the character of title or ownership
a5 batuwesn themselves of Joint owaera of personal
rroreriy, nor whether this was a gift inter vlvos
roy whether it was made in contemplation of death.
It might have been the formor, and not the latter,
and 51111 the ultimate asuccessicon ba taxable,
Christie on Inheritance Taxation, 697. Certalnly,
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vhile Dana lived, the gift by him to Selbert of
this stock did not take effect in complete pos-
sessicn or anjoyxent, nor was 1t intended that
it should. Ths irtentlion vwas that such girft
should take such eflect only after Dana's death
aad by resaon thereof., When ths stoox was trans-
ferred, Seivert may have become 'henaficislly
entitled in exroetancyt to such proparty, pro~
73324 h2 survived Dana, but not otherwise, and
.1t wvaz Dana's intent that he should thus becoms
entitled, snd only to that extent, It was such
zift, and such only, that Dana sade to hino,
Seibertts tright of successiosn,' therefore, be-
caxa offective when Dana died, and not Gefore.

A father in robust heultih rey nmake o gift to
bis scn of property, reserving to himsolf a 1ife
interest thereln. This would be a gift to take
effect in enjoyzent after ths fathsr's death,
and wculd be & taxebls tranafer. In re Green,
153' ¢.|t f- 2&3 4:7 I‘. Eo 292.” '

It will be noticed that the Texzas statute (Artiocle 7117) in-
cludos a "gift made or int erded 1¢ tnke efZecet in possassion
or enjoyment &PteT the Gouil oF tho fra2ntor," end tho Naw
Yori stutute at that time included a %“gilt . . . intendsd

to tzks sfrlect in sogsesaslon or enjoyrens et or afier such
Gahitil." 1t 48 apprarent Lhat Uhese SLatutes are practically
the sane. .

A note in 28 Harzvard Law Rovlew 43537 dliscusses the
case of In re william B. Dar& Company, supra, &ad approves
the holding in the oase with this statcment: "The principal
case (Dana czse), therefore, is clearly correct. « .-

ve are not passing on whethar or rot thsare would
b3 an inheritance tax dus under the Texes law in respect of
vroperty acquired by survivorshir in cace ¢f e joint tenancy
if consideration had been paid for its oreation, such as in
a cqze wheie & third party had conveyed property Tor cocdonsider-
atina to two or more persons as jJoint tenants, or where one
person pald another person a conslderstion to croate a jolnt
tenancy with sald two parsons as joint tensnts, We are only
$.a3ing on this ceae in which the szurviver, Gartrude M, More
row, succecded to her interest by what we believe to be &
Eift froﬁ I“arr! 5. lioxrow,.
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Por the reaasons stated sbove, it is our opinion
that the one-half interest which descended from the husband
to the wife upon the husbandts death was subject to a State
inheritance tax, That interest would be wmeasursd by taking
one-half of the value of all of the stock in question at the
time of Harry E. Morrow's death.

We are enclosing with this opinion your file on
this question.

Youxs very truly

ATTORHEY GENERAL 0? ;Zz
BY

Goeil C. notach
Assistant

CCRiew
Enel.

' PTROVEDSEP 10, 1940
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